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Why is decriminalization necessary?

Arguments presented to the Brazilian Federal
Supreme Court at the public hearing of ADPF 442
August 3-6, 2018

1. The criminal law does not work: it does
not prevent abortion - it kills women and
places their health in jeopardy
Despite Brazil’s severe law,

1 in every 5 women
have had an abortion

Between the ages of

18 to 39
years old

4,7 MILLION
women

have
had an abortion

88%
56% ARE CATHOLIC

67% HAVE CHILDREN

ARE RELIGIOUS

25%

ARE EVANGELICAL
/PROTESTANT

7%

ARE ADHERENTS OF
OTHER RELIGIONS

Ref: National Abortion
Survey 2010 and 2016

1/MINUTE 57/HOUR 1.369/DAY 500.000/YEAR
"She is a woman who has children, who
knows the meaning and the seriousness of
motherhood - she is someone who has an
abortion because she has experience with
maternal care and finds herself faced with the
prospect of not being able, for various reasons,
to take on another pregnancy."
Presentation by Debora Diniz, representing Anis - Institute of
Bioethics, at the public hearing before the Federal Supreme Court,
August 3, 2018.
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If the law actually punished all women
who have had abortions, there would
be 3 million families without mothers
or whose mothers would have been
imprisoned at some point in their lives.
DINIZ, Debora et al. National Abortion Survey (PNA 2016) Ciênc.
saúde coletiva. 2017 / National Household Survey (PNAD) 2014.

Criminalization causes serious health consequences
In Brazil, about

In Brazil, approximately half of the women
who abort every year need to be hospitalized.
There are 250,000 women in public hospital
beds each year for unsafe abortions.

50%

DINIZ, Debora et al. National Abortion Survey 2016. Ciênc. Saúde
coletiva. 2017.

half of the
women who

abort every year
need to be
hospitalized.

Worldwide, 5 million women a year experience some
type of physical and/or mental dysfunction as a
result of complications from unsafe abortion.
World Health Organization, 2013.

As a result, criminalization generates high costs for the health system
In Brazil, hospitalization for abortionrelated complications cost the public
health care system (SUS) R$ 486 million
(US$ 126 million) between 2008 and 2017. In
2017 alone, the cost was R$ 50,762,324.38, or
US$ 13,185,019.32.
Statement by the Brazilian Ministry of Health, presented at the
public hearing before the Federal Supreme Court, August 3, 2018
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Costs of hospitalizations in the public
health care system for abortion-related
complications
Between
2008 and
2017

US$ 126 million

"In many developing countries, this significant expense may
jeopardize clinical, material and financial investment in
other health care activities and services."
Statement by the Brazilian Ministry of Health, presented at the public hearing before the Federal
Supreme Court, August 3, 2018 / World Health Organization, 2011. / Mônica Almeida Neri and
Maria de Fátima Marinho de Souza represented the Ministry of Health at the hearing.

Would the costs be higher if abortion were decriminalized?
No. According to the World Health Organization, only 2 to 5% of women who have
safe medical abortions require any further medical intervention.
Currently, with abortion criminalized and carried out in unsafe ways, almost 50%
of Brazilian women who have an abortion need to seek medical attention, and
with potentially more serious and difficult conditions to treat.
World Health Organization, 2013 / DINIZ, Debora et al. National Abortion Survey 2016. Ciênc. Saúde coletiva.
2017 / Statement by the Brazilian Ministry of Health, presented at the public hearing before the Federal
Supreme Court, August 3, 2018.

ÌÌSerious complications resulting
from unsafe abortion:

ÌÌAnd the costs of these
complications:

Hemorrhage, reproductive tract infections,
upper genital tract infections, septic shock,
perforation of organs, genital traumas and
sequelae such as chronic pelvic pain and
infertility.

Hospital beds, blood banking,
medications, surgical centers,
anesthesia and specialists.

World Health Organization, 2013 / GRIMES, David et al.
Unsafe abortion: the preventable pandemic. The Lancet,
Sexual and Reproductive Health, 2006.

Statement by the Brazilian Ministr y of
Health, presented at the public hearing
before the Federal Supreme Court, August
3, 2018 / World Health Organization, 2011.
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Complications of clandestine and unsafe abortion lead many women to almost die
Cases where women nearly die are classified as “near-miss” cases. According to the Ministry
of Health, there were 1,613,903 hospitalizations for abortion between 2008 and 2017. Nearmiss cases accounted for 2.5% of those hospitalizations. In other words: 40,348 women
almost died from abortion within Brazilian hospitals in the last decade.
Statement by the Brazilian Ministry of Health, presented at the public hearing before the Federal Supreme Court, August
3, 2018 / Presentation by Melania Amorim, representing the Paraibano Research Institute Joaquim Amorim Neto, at the
public hearing before the Federal Supreme Court, August 3, 2018.

In 2015 alone, there were 3,888 women
who al most died from abor tion
complications, a proportion of 18 nearmiss cases for each maternal death from
abortion. That number does not include
women who never sought out care.
Presentation by Melania Amorim, representing the Paraibano
Research Institute Joaquim Amorim Neto, at the public hearing
before the Federal Supreme Court, August 3, 2018.

We do not know precisely how many women in Brazil die from or suffer
severe consequences as a result of abortion. But we do know that:
In 2016, the public health care system (SUS) records show that at
least 203 women died from abortion (one death every two days).
Statement by the Brazilian Ministry of Health, presented at the public
hearing before the Federal Supreme Court, August 3, 2018.

ÌÌWhy do we say "at least"?

And why doesn’t the doctor note the cause
as abortion?

Can there be more women who die from
abortion?

Because the doctor was not able to make the
diagnosis and/or the woman did not inform the
doctor. If the woman used medication or other
substances like herbs, the traces quickly disappear.

Yes. For fear of being denounced or mistreated,
a woman who goes to a health facility after
having an abortion may not report having had
an abortion.
As a result, the doctor will only record the cause
of death as hemorrhagic or infectious. The doctor
will not note the cause of the bleeding or of the
infection.
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Or, because the doctor was afraid that other
doctors would violate the Code of Ethics and report
the woman to the police, the doctor may omit
information regarding the abortion.
Presentation by Tânia Lago, representing the Brazilian
Center for Analysis and Planning at the public hearing
before the Federal Supreme Court, August 3, 2018.

One thing is certain: it is not common for young and previously
healthy women to die frequently of undetermined causes.

In 2016, the death of women of childbearing age by an undefined
cause ranked 5th in frequency. Of those cases, 556 died without
medical care.
Presentation by Tânia Lago, representing the Brazilian Center for Analysis and Planning, at
the public hearing before the Federal Supreme Court, August 3, 2018.

"In the Brazilian context, the existence
of a large number of female deaths from
undetermined causes certainly hides
deaths resulting from clandestine
abortion."
"It is difficult to imagine reasons that
would otherwise lead to the death of so
many young women with no signs of
disease and no signs of external causes.
How many are the result of abortion?"
Presentation by Tânia Lago, representing the Brazilian Center
for Analysis and Planning, at the public hearing before the
Federal Supreme Court, August 3, 2018.

The data from the public health care system (SUS) also does not count those
who die alone and hidden, afraid of the law and prison, thus never seeking
out health services.

So, abortion is a risky procedure?

The risk of death associated
with childbirth is approximately
14 times greater than the risk
from an abortion.

NO. According to the World Health
Organization, the medical procedures used
today to perform safe abortion are not
complex and carry an almost insignificant
risk of death.

RAYMOND, Elizabeth et al. The comparative safety
of legal abortion and childbirth in the United
States. Obstetrics and gynecology, 2012.

World Health Organization, 2013.

ÌÌSAFE ABORTION PROCEDURES
The World Health Organization has a document with evidence-based guidelines regarding the safe
implementation of these procedures.
•

Medical Abortion: Utilizes the combination
of t wo medicines: misoprostol and
mifepristone, or just misoprostol.
Misoprostol, a drug used to perform
safe abortion, is included in the Brazilian
Ministry of Health’s National List of
Essential Drugs (RENAME) as well as in
the World Health Organization’s list of
essential medicines.
Presentation by Rosires Pereira de Andrade, representing
the Brazilian Federation of Gynecology and Obstetrics
Associations, at the public hearing before the Federal Supreme Court, August 3, 2018. / Brazilian Ministry of Health.
National List of Essential Medicines: RENAME, 2018 / World
Health Organization, 2013.

•

Manual intrauterine aspiration: A surgical
procedure of low complexity. It is indicated
until the 3rd week of pregnancy, but can
also be performed up until the 14th.
A study of 11,487 aspiration procedures,
performed by nurses and physicians in
the United States, found that there was
a clinical complication in only 1.3% of the
cases.
Presentation by Rosires Pereira de Andrade, representing the Brazilian Federation of Gynecology and
Obstetrics Associations, at the public hearing before
the Federal Supreme Court, August 3, 2018. / WEITZ,
Tracy A. et al. Safety of aspiration abortion performed
by nurse practitioners, certified nurse midwives, and
physician assistants under the California legal waiver.
American Journal of Public Health, 2013.

If performed under suitable conditions,
these procedures may be safer than a
delivery. Medical abortion is so safe that,
according to the WHO, up to 9 weeks, it can
be performed in the environment that is
most comfortable for the woman, such as
her home, after medical advice.
Presentation by Rosires Pereira de Andrade, representing the
Brazilian Federation of Gynecology and Obstetrics Associations,
at the public hearing before the Federal Supreme Court, August
3, 2018. / World Health Organization, 2013.
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Lower gestational age = safer abortion
Abortions performed during the first trimester are considered to be safer.

ÌÌTo get an idea of the safety of the
procedure:

ÌÌThe WHO identifies three possible classifications for abortion:

An injection of penicillin, an antibiotic
used to treat bacterial infections, is
riskier than a legal abortion procedure.

Safe abortion: provided by health professionals and with WHO-recommended
methods.

•

Risk of death from an abortion:
approximately 1 for every 100,000
legal procedures.
In the contexts studied for these
statistics, 91.4% of the abortions were
performed at a gestational age of less
than or equal to 13 weeks.
PAZOL, Karen et al. Abortion Surveillance — United
States, 2011. Centers for Disease Control and Prevention, 2014.

•

Risk of death from a penicillin
injection: approximately 2 for every
100,000 injections.
LEE, Paul et al. Results of a UK survey of fatal anaphylaxis after oral amoxicillin. Journal of Antimicrobial Chemotherapy, 2007.

Less safe abortion: performed by trained
individuals but with not recommended
methods, or with the use of methods that
are safe but conducted without adequate
information or support from trained
individuals.
Un s afe ab or t ion : p e r f o r m e d b y
individuals without training who use
dangerous and invasive methods.
The factors that impact the safety of
abortion are:
• availability of safe methods, trained
professionals, and health services;
• legal context of abortion;
• financial access to services;
• stigma of abortion;
• general development of health services
and infrastructure.
World Health Organization, 2017. / GANATRA, Bela et
al. Global, regional, and subregional classification of
abortions by safety, 2010-14: estimates from a Bayesian hierarchical model. The Lancet, 2017.

MYTH: ABORTION CAUSES CANCER?
No. There is no reliable evidence that correlates having an abortion
with an incidence of cancer. It is a myth with no scientific basis.
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What makes an abortion procedure risky is the criminal law, which:
•

hinders women's access to the medical technologies best suited to their needs;

•

subjects them to clandestine and unsafe procedures, often performed by untrained
individuals or with methods and under conditions that are inadequate.

Although it is a safe medication, since
1998 misoprostol has been on the list of
medications subject to special control
by Brazil’s National Health Surveillance
Agenc y (Anv isa). T his crea te s a
clandestine market and has serious
consequences:
•

In clandestinity, the medication is
sold at an inflated price, such that
many women buy a smaller quantity
than the necessar y dosage. This
creates the risk of complications
from incomplete abortions;

•

"Criminalization is incapable of
reducing the number of abortions, but
it has a direct impact on the increase in
deaths and health sequelae for women
who have the procedure in solitude,
clandestinity, and insecurity."
Presentation by Natália Mori Cruz, representing the Center for
Feminist Studies and Advisory Services - CFEMEA, at the public
hearing before the Federal Supreme Court, August 3, 2018.
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Many women are cheated by people
selling fake medications.
Presentation by Rebecca Gomperts, representing
Women on Waves, at the public hearing before the
Federal Supreme Court, August 3, 2018.

Criminalization creates risks for
women's mental health
Abortion itself is not a risk factor for
women’s physical or mental health. But
the social imposition of motherhood
and moral and religious judgment is.
There is no reliable evidence that having
a safe abortion carries a risk for women's
mental health.
Statement by the Federal Council of Psycholog y,
presented at the public hearing before the Federal
Supreme Court, August 3, 2018. Leticia Gonçalves and
Sandra Elena Sposito represented the Federal Council
of Psychology at the hearing.

A comparative study in the United States among women who underwent an
induced abortion and women who had had their abortion requests denied
found that those women who had been denied an abortion had a greater risk
of initial adverse psychological effects.
BIGGS, Antonia et al. Women's Mental Health and Well-being 5 Years After Receiving or Being Denied an Abortion: A Prospective, Longitudinal Cohort Study. JAMA Psychiatry, 2017.

"If there are effects on mental health it is
from the criminalization of abortion and
compulsory maternity. When they make
the decision, women are sure that this
is the path they need at that moment in
their lives."
Presentation by Jorge Rezende Filho, representing the National
Academy of Medicine at the public hearing before the Federal
Supreme Court, August 3, 2018.
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ÌÌAnd why does criminalization create risks for women's mental health?
Because of the risks arising from an unintended pregnancy:
•

termination through unsafe abortion;

•

greater propensity for postpartum depression;

•

engagement in less healthy behaviors during pregnancy, which can
result in complications even for future children.
Presentation by Mariza Theme Filha, representing the Oswaldo Cruz Foundation at the public
hearing before the Federal Supreme Court, August 3, 2018.

The Born in Brazil Sur vey, conducted
between 2011 and 2012 with 24,000 women,
found that 55.4% of them experienced
unintended pregnancies; 25% would have
waited longer to get pregnant and 30% had
not wanted to ever be pregnant.
Presentation by Mariza Theme Filha, representing the Oswaldo
Cruz Foundation at the public hearing before the Federal
Supreme Court, August 3, 2018. / THEME FILHA, Mariza et al.
Factors associated with unintended pregnancy in Brazil: crosssectional results from the Birth in Brazil National Survey,
2011/2012. Reproductive Health, 2016.

When the State criminalizes abortion, all women
facing an unintended pregnancy are put at risk.

2. In addition to being ineffective,
criminal law is discriminatory:
the risks from unsafe abortion affect
the most vulnerable women
Women of all ages, classes, and backgrounds have abortions. However, in Brazil, the
experience of abortion is more frequent among poor, Black, and Indigenous women, and
women from the Northeast. They are also the same women who are most vulnerable to
clandestine and unsafe procedures.

"Women who have socioeconomic
status have induced abortions and
manage the risks. Would it thus be
so bold to say that the fact that White
and economically favored women can
access safe abortions ensures that the
issue itself is not properly discussed?
Does the population that suffers from
illegal procedures effectively not matter
to the authorities?”
Presentation by Fernanda Lopes, representing the Criola
Association at the public hearing before the Federal Supreme
Court, August 3, 2018.

15% of Black women and 24% of Indigenous women have already
had an abortion in their lives, compared to 9% of White women.

Racial and class inequalities make women vulnerable
in their reproductive choices.
DINIZ, Debora et al. National Abortion Survey 2016. Ciênc. saúde coletiva. 2017.
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The Northeast is the region with the
highest rate of abortions:

18%

DINIZ, Debora et al. National Abortion Survey 2016. Ciênc.
Saúde coletiva. 2017.

The higher rates of abortion in certain
regions of the country or among women
of certain racial groups is correlated with
a more precarious access to resources
for the prevention of unintended
pregnancy, such as contraceptives and
comprehensive sexual education.

15%
11%
6%

NORTHEAST

NORTH
MIDWEST

SOUTHEAST

SOUTH

"The highest risk of induced abortion is observed in the Northeast,
North, and Midwest, regions where access to health services, sexual and
reproductive health counseling, and modern contraceptives are also more
limited. In the Northeast, for example, the proportion of Black women
who have had an unsafe abortion is twice that of the national statistic."
Presentation by Fernanda Lopes, representing the Criola Association at the public hearing before the Federal
Supreme Court, August 3, 2018.

Maintaining the criminalization of abortion means
aggravating and perpetuating inequalities.
It is most vulnerable women who are victims to the threat of arrest and the
risk of suffering or dying from unsafe abortion

"The measures that criminalize abortion not
only intersect with race as some external factor
but actually constitute part of a constellation
of phenomena linked to the Brazilian social
structure in which race and the criminal justice
system mutually constitute and determine whose
lives are worth protecting and who is left to die."
Presentation of Lívia Miranda Müller Drumond Casseres, representing
the Public Defender for the State of Rio de Janeiro, at the public hearing
before the Federal Supreme Court, August 6, 2018.
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ÌÌ PROFILE OF WOMEN DENOUNCED FOR ABORTION
An analysis of all of the proposed abortion
criminal cases between 2005 and 2017 in the
State Court for Rio de Janeiro, conducted by
the Public Defender for the State of Rio de
Janeiro, revealed two groups of women who
were denounced:

ÌÌ Those women who performed abortions
without any assistance, alone or with the
help of a third party (mother, friend, or
partner).
In this first group, most of the women were
Black, between 18 and 36 years old, living
in peripheral neighborhoods or regions
and performing underpaid work; most of
them had an abortion with rudimentary
methods (such as the ingestion of unsafe
clandestine drugs or abortion teas, and
the intravaginal application of objects or

chemicals) after 12 weeks of pregnancy,
which may be correlated to the difficulty
in accessing safe methods and organizing
resources for acces sing met hods to
terminate the pregnancy.

ÌÌ Those women who were charged as
a result of a clandestine clinic police
investigation, in which they were affected.
In this group, most of the women were White
and had higher schooling. In all cases the
abortion was done at less than 12 weeks.
The amount paid by these women for the
procedure varied between 600 and 4,500
reais (between 150 and 1,160 dollars).
Presentation by Lívia Miranda Müller Drumond Casseres,
representing the Public Defender for the State of Rio
de Janeiro, at the public hearing before the Federal
Supreme Court, August 6, 2018.

"Men who were related to women denounced
in the state of São Paulo, despite being cited
in 21 cases, being directly involved in the
provision of abortion methods in 9 cases,
were only denounced for committing a
crime in 5 cases. If it is men who are
responsible for women’s abortions, they are
not the ones being held responsible."
Presentation by Ana Rita Souza Prata, representing the Public
Defender for the State of São Paulo, at the public hearing before
the Federal Supreme Court, August 6, 2018.

In 70% of the cases of women indicted between 2003
and 2016 in the state of São Paulo, the complainant
was a health professional.
Presentation by Ana Rita Souza Prata, representing the Public
Defender for the State of São Paulo, at the public hearing before the
Federal Supreme Court, August 6, 2018.

Women are judged and
denounced by professionals
who should be their
caregivers. Their protectors
become their persecutors.
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In Brazil, abortion is not one of the main reasons for female incarceration. This could lead
to the naïve claim that "women are not arrested for abortion."

However, women denounced for abortion are often reported and even arrested
within the health service itself, although this is illegal.

They are handcuffed to beds or have police stationed at their bed so as to
ensure they do not leave the hospital. They pull together their savings or take
on debts in order to pay the bail.
Presentation by Ana Rita Souza Prata, representing the Public Defender for the State of São Paulo, at the
public hearing before the Federal Supreme Court, August 6, 2018.

ÌÌ"But women do not remain in prison for abortion":

"The criminal prosecution itself, the
process to which a woman is subjected
because of the current law in Brazil, the
humiliation a woman experiences when
sitting on the defendant’s bench in front of
the court or jury, is already in and of itself
a punishment."
Presentation by Eleonora Rangel Nacif, representing the Brazilian
Institute of Criminal Sciences, at the public hearing before the
Federal Supreme Court, August 6, 2018.

ÌÌ"They can accept the conditional suspension of the procedure":

"For an average of 15 months between the date of the abortion and the date
when the charges are filed, coupled with the 2-year conditional suspension
of the procedure, this woman will be under the sword of justice. We know
the consequences of this for poor, marginalized women who survive on
precarious jobs. "
Presentation by Ana Rita Souza Prata, representing the Public Defender for the State of São Paulo, at the
public hearing before the Federal Supreme Court, August 6, 2018.
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•

The imposition of pregnancy impairs the exercise of the right to citizenship

Citizenship is the guarantee of free access to
the public sphere, to political participation,
and the exercise of individual rights. To assess
the right to citizenship, we must consider the
demands of all members of the community,
including all women.
Presentation by Lívia Gil Guimarães, representing the Nucleus
for Legal Practice in Human Rights at the University of São Paulo
(USP-NJP-DH USP), at the public hearing before the Federal Supreme Court, August 6, 2018.

ÌÌThere are essential prerequisites for women to exercise citizenship:
•
•
•
•
•

the right to their bodily integrity and life;
the right to equality;
the right to physical and mental health;
respect for their sexual and reproductive rights;
the right to autonomy.

With the imposition of pregnancy, a woman may
experience limits to her educational opportunities and
the full exercise of her economic and political rights.

ÌÌ BEIJING DECLARATION AND PLATFORM FOR ACTION (1995)
“The explicit recognition and reaffirmation of the right of all women to control all aspects of their health, in particular their own fertility, is basic to their
empowerment.”
“The ability of women to control their own fertility forms an important basis
for the enjoyment of other rights.”
“In most countries, the neglect of women's reproductive rights severely limits
their opportunities in public and private life, including opportunities for education and economic and political empowerment.”
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3. Nowhere in the world does
criminalization reduce the number
of abortions, on the contrary:

North
America

Latin
America
and the
Caribbean

Europe

Asia

Number of
abortions
per 1,000
women

Data from the
Guttmacher
Institute Report of
2017 | Rate
calculated for every
1000 women
between 15 and 44
years

Africa

Latin America and
Caribbean is the
region with the
highest rate of
abortions, although
it is also the region
with the highest
incidence of
punitive laws.

Oceania

There is evidence of declining abortion rates in the years following decriminalization in
several countries.
ROMANIA

PORTUGAL

FRANCE

• 1989: decriminalization
of abortion.

• 2007: decriminalization
of abortion.

• 1975: decriminalization
of abortion.

• 1990 to 2010: 94%
decrease in number
of abortions.

• 2008 to 2015: 14%
decrease in number
of abortions.

• 1976 to 2016: more
than 24% decrease in
number of abortions.

HORGA, Mihai et al. The remarkable story of Romanian women's
struggle to manage their fertility.
Journal of Family Planning and Reproductive Health Care, 2013.

Portugal, General Health Directorate. Pregnancy Interruption Records Report - Data for 2016, 2017.

INSTITUT NATIONAL D'É TUDES
DÉMOGRAPHIQUES. Avortements:
evolution du nombre d'avortements et des annonces annuels.

In sum, criminal law and the incidence of
abortion are often inversely related.
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Wait, that does not seem logical. Why does that happen?
Once abortion is no longer treated as a basis for imprisonment, but rather for care, it is
possible to welcome and listen to women in health services. As a result, one can:
•

understand why and how policies for preventing pregnancy have failed and improve
them;

•

inform women about and offer better methods to prevent a second abortion;

•

know if the woman or girl is experiencing violence and extricate her from that situation.

All of the above measures contribute to reducing the number of abortions in the
medium and long term.

Decriminalization of abortion = reduction
in maternal mortality rates
In countries where abortion is prohibited, there is a predominance
of clandestine and unsafe abortion. In those same countries, the
rates of maternal mortality are high.
World Health Organization, 2013.

"Due to restrictive laws and policies,
there is no other alternative for women
who are unable or unwilling to carry
their pregnancy to term than to undergo
unsafe procedures that create risks to
their health and lives that are generally
entirely avoidable."
Presentation by Françoise Girard, representing the International
Women's Health Coalition, at the public hearing before the Federal
Supreme Court, August 3, 2018.

It is estimated that between 8 and 18% of maternal deaths worldwide
are caused by unsafe abortions. These deaths are concentrated in poor
countries.
SINGH, Susheela et al. Adding it up: the costs and benefits of investing in sexual and reproductive health 2014.
Guttmacher Institute, 2014. / KASSEBAUM, Nicholas et al. Global, regional, and national levels and causes of maternal
mortality during 1990–2013: a systematic analysis for the Global Burden of Disease Study 2013. The Lancet, 2014. / SAY,
Lale et al. Global causes of maternal death: a WHO systematic analysis. The Lancet Global Health, 2014.
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There is reliable evidence that maternal mortality rates have decreased
after the decriminalization of abortion in various settings. Countries as
distinct as the United States, Ethiopia, Uruguay, Romania and South Africa
are among the examples.
STARRS, Ann et al. Accelerate progress—sexual and reproductive health and rights for all: report of the Guttmacher–Lancet Commission. The Lancet, 2018. / BERHAN, Yifru et al. Causes of Maternal Mortality in Ethiopia: A Significant Decline in Abortion Related
Death. Ethiopian Journal of Health Sciences, 2014 / BRIOZZO, Leonel et al. Overall and abortion-related maternal mortality rates in
Uruguay over the past 25 years and their association with policies and actions aimed at protecting women's rights. International
Journal of Gynecology & Obstetrics, 2016. / HORGA, Mihai et al. The remarkable story of Romanian women’s struggle to manage
their fertility. Journal of Family Planning and Reproductive Health Care, 2013. / JEWKES, R. The impact of age on the epidemiology
of incomplete abortions in South Africa after legislative change. BJOG: An International Journal of Obstetrics & Gynaecology, 2005.

The reduction of maternal mortality is one of the 17 United Nations
Sustainable Development Goals (SDG)

Among the 17 UN Sustainable Development
Goals (SDG) to be implemented by member
countries by 2030, are:
•

reducing the rate of global maternal
mortality to less than 70 deaths per
100,000 live births;

•

ensuring universal access to sexual and
reproductive health services, including
family planning, information and
education;

•

integrating reproductive health into
national strategies and programs.

Presentation by Fabiana Galera Severo, representing the
National Human Rights Council, at the public hearing before
the Federal Supreme Court, August 6, 2018.

These goals will not be achieved until
abortion is decriminalized.

18

4. Criminalization negatively impacts
the ethical and comprehensive
practice of medicine

The Brazilian Code of Medical Ethics
is clear:

Criminalization foments the violation of
these duties:

There are medical duties to:

•

impedes health services from providing comprehensive sexual and
reproductive health care for women
according to their needs;

•

denies access to a procedure that
medicine recognizes as safe;

•

causes women to submit to inhumane
and degrading conditions when
seeking to terminate a pregnancy;

•

induces physicians to make mistakes
when they believe they should or can
break professional confidentiality to
report patients who arrive at hospitals
with post-abortion complications.

•

ensure confidentiality;

•

guarantee the patient the exercise of
the right to decide freely about her
person and her well-being;

•

offer the best of scientific progress
for the benefit of the patient;

•

protect the patient's dignity.
Federal Council of Medicine. Code of Medical Ethics
(CFM Resolution No. 1.931/09), 2009.

"In the face of spontaneous or provoked abortion, the doctor or any
health professional cannot communicate the fact to the police, judicial
authority, or the Public Prosecutor's Office." "Failure to comply with
the legal norm may lead to criminal, civil and ethical-professional
proceedings against those who disclose such information."
Brazilian Ministry of Health. Technical Guidelines: Humanized Attention to Abortion, 2005.
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The dictates of the New Medical
Oath (2017) are incompatible with the
criminalization of abortion

THE HIPPOCRATIC OATH

The New Oath has been adopted by
the World Medical Association and the
Federal Council of Medicine. Among its
dictates are:

The classic medical oath, known
as the "Hippocratic Oath," written
around the fifth centur y BC,
condemned abortion.

•

respect for the autonomy and dignity
of patients;

•

a prohibition of any discrimination that
overrides the interests of patients;

•

a duty of total medical confidentiality;

•

a duty to share with patients medical
knowledge that may benefit their
health;

This oath inspired the World
Medical Association’s Declaration
of Geneva (the Medical Oath),
which has been amended three
times and revised twice more. In
the original version (1968), the
Declaration contained provisions
condemning abortion.

•

a prohibition against the use of
knowledge by a doctor to violate
human rights.

The New Medical Oath (2017)
excludes the condemnation.

World Medical Association. Declaration of Geneva, 2017.

This symbolizes the understanding
among medical associations that it
is necessary to treat abortion as a
public health problem.
Presentation by Thomaz Gollop, representing the Brazilian
Society for the Progress of Science, at the public hearing
before the Federal Supreme Court, August 3, 2018.
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The criminal law prevents doctors
from complying with their duty to
reduce harm
Criminalizat ion not only prevent s
physicians from conducting a procedure
recognized as safe. It also prevents them
from giving women information on how to
avoid risks in the clandestine search for
the procedure.

WHAT IS HARM
REDUCTION?
It is a broad public health
policy, which entails
informing the patient of
ways to reduce risks to
one’s health or life.

"When a woman gets pregnant, happy or
not, she looks to me for paths to follow. She
makes her decision not based on the law,
but on what she considers necessary for
her life. If she decides to end the pregnancy
and does not fit into one of the three narrow
exceptions to criminalization, I cannot
carry out the procedure, nor can I advise
her about how not to put her life at risk
in looking for clandestine options for the
procedure. My colleagues and I could make
a difference in the care of these women if
the law allowed us. "
Presentation by Marcos Dias, representing the Oswaldo Cruz
Foundation, at the public hearing before the Federal Supreme
Court, August 3, 2018.

The WHO’s holistic conceptualization of health
makes the decriminalization of abortion imperative
Health is not just the absence of afflictions and diseases.
It is the state of complete physical, mental, and social
well-being, as defined by the World Health Organization.
Decriminalization is capable of:
•

avoiding the mental health effects associated with
unintended pregnancy;

•

reducing the maternal morbidity and mortality associated with clandestine and unsafe abortion.

"Reproductive health is the state of complete
physical, mental, and social well-being and
not just the absence of disease or infirmity,
in all matters related to the reproductive
system and its functions and processes. [...]
This includes access to legal abortion and
the State is obligated to address the effects
of unsafe abortion. "
Presentation by Anand Grover, representing Health, Access,
Rights - IPAS, at the public hearing before the Federal Supreme
Court, August 3, 2018.

According to the WHO, abortion should be
guaranteed via a constellation of services,
to be offered by the public system or by
non-profit organizations. These services
should be guided by the principle of
information and agility, respecting
women's decision-making autonomy and
medical confidentiality.
Presentation by Juana Kweitel, representing CONECTAS Human
Rights, at the public hearing before the Federal Supreme Court,
August 6, 2018.
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5. Criminalization compromises women's
right to health even in cases where
abortion is already permitted
With the criminalization of abortion, women who have suffered sexual violence
or face an at-risk pregnancy (two cases where abortion is currently allowed)
experience difficulties in accessing legal abortion.
The explanation is simple: women and health professionals are afraid of punishment.
Because of that fear, the law is not fulfilled.
ÌÌWhat motivates the behavior of a doctor who makes it difficult for women to access
legal abortion?
•
•
•

the fear of being known as an "abortionist";
the threat of punishment if the doctor believes that the abortion would be
considered illegal;
moral or religious conscientious objection.

Criminalization contributes to the adoption of this type of behavior because it reinforces the idea that a common reproductive phenomenon in women's lives should be
the basis for condemnation rather than care.

ÌÌWhen a woman suffers sexual violence
and seeks health services to end the
pregnancy, what should the doctor do?
Believe what the woman says and provide the
procedure.
Brazilian Ministry of Health. Technical Guidelines: Prevention
and Treatment of Aggravations resulting from Sexual Violence
against Women and Adolescents, 2012.

ÌÌWhat does the doctor often do?
Questions and morally judges the woman,
delays the medical care or asks for a police
report, forensics report, or court order, which
are not legal requirements for the procedure.

ÌÌWhen the pregnancy poses a risk to a
woman's life, what should the doctor do?
Offer the possibility of ending the pregnancy.

ÌÌWhat do doctors often do?
Determine, arbitrarily and without legal
support, the particular degree of risk that
would allow for an abortion.
The result is severe: the woman is forced to
proceed with a pregnancy that threatens her
life, without being offered the possibility of
ending it.

DINIZ, Debora et al. Legal abortion services in Brazil - A
National Study. Ciênc. Saúde Coletiva, 2016.
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A survey conducted by gynecologists and obstetricians of the Brazilian
Federation of Gynecology and Obstetrics Associations (Febrasgo) found that
49.3% of doctors considered that the risk of death should be 5 times higher
than usual for legal abortion to be authorized.
Presentation by Tânia Lago, representing the Brazilian Center of Analysis and Planning, at the public
hearing before the Federal Supreme Court, August 3, 2018. / Faúndes et al. Knowledge, Opinion, and
Conduct of Brazilian Gynecologists and Obstetricians on Induced Abortion. Revista Brasileira de
Ginecologia e Obstetrícia, 2004.

40% of maternal deaths are the result of an illness that was exacerbated
by the pregnancy. Many times, these women were not given the option to
end the pregnancy and, consequently, to avoid their death.
Presentation by Tânia Lago, representing the Brazilian Center for Analysis and Planning, at the public
hearing before the Federal Supreme Court, August 3, 2018. / Ministry of Health / SVS - Mortality
Information System (SIM). Maternal mortality according to type of causes.

"This context [of criminalization] makes
it such that only some women and
girls victims of rape seek out referral
hospitals or emergency services,
which includes care for prevention of
sexually transmitted infections (STIs)
and emergency contraception.”
Presentation by Lia Zanotta Machado, representing the
Brazilian Association of Anthropolog y, at the Federal
Supreme Court, August 3, 2018.

The Brazilian Legal Abortion Services survey - a national study, found that a
police report, forensics report, and court order were requested for 14%, 8%, and
8% of the 68 legal abortion services that were assessed.
DINIZ, Debora et al. Legal abortion services in Brazil - a national study. Ciênc. Saúde Coletiva, 2016.

Women should have their rights guaranteed and doctors should not act under fear. Women's
voices and their health should be prioritized. It is difficult to change this scenario of rights
violations if abortion continues to be criminalized.
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6. If criminal law does not work, what works?

History shows us that health issues should not be treated as moral
dilemmas:
Brazil is an example for other countries in the treatment of HIV/AIDS. And why?
Because it chose to tackle the public health problem in a way that was committed
to human rights.

What was it like at the beginning of the
HIV/AIDS epidemic?
Moral judgment of those people affected
by the infection.
What was the response of the Brazilian
State?
Confronting the epidemic with an approach
committed to human right s. Health
programs and policies were created that
did not judge individuals.
What was the result of this response?
Reduc tion of mor t alit y, morbidit y,
hospitalizations, and retirements related
to the disease.

How is abortion in Brazil treated?
Criminalization and moral judgment
against women who abort.
What is the response of the Brazilian
State?
Maintenance of restrictive abor tion
legislation.
What is the result of this response?
Inabilit y to reduce the number of
abor tions, discrimination, women’s
helplessness and harm to their physical
and mental health, even in cases where
abortion is already permitted.

Presentation by Dirceu Greco, representing the Brazilian
Society of Bioethics, at the public hearing before the Federal Supreme Court, August 3, 2018. / GRECO, Dirceu. Thirty
years of confronting the AIDS epidemic in Brazil, 1985-2015.
Ciênc. Saúde Coletiva, 2016.
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Criminalization prevents the care of
women who are on the critical abortion
path
It drives women away from health services or
prevents women from telling doctors the truth.
In turn, it prevents doctors from knowing the
reasons that may have led a woman to abort:
She may have suffered violence, she may not
have access to contraceptive methods or she
may not know how to use them.

WHAT IS THE CRITICAL
ABORTION PATH?
The critical abortion path occurs
when public health ser vices
welcome a woman who needs
an abortion or who has already
aborted and act to identify where
the family planning policy failed. It
thus becomes possible to prevent
her from having a repeat abortion
by prov iding, for e xample,
information and contraceptive
methods tailored to her needs.

It is essential to care for women on
this "critical abortion path" to inform
and improve family planning policies.

Knowing these reasons, the doctor can
carry out family planning activities
and prevent the woman from having
a repeat abortion.
Presentation by Olímpio Moraes, representing the
Brazilian Society for the Progress of Science - SBPC, at
the public hearing before the Federal Supreme Court,
August 3, 2018.

The decriminalization of abortion is a way
to place women on a path to care with
information about safe contraception and
other aspects related to their reproductive
and sexual lives.
Presentation of Paula Viana, representing the Group Curumim
Pregnancy and Birth, at the public hearing before the Federal
Supreme Court, August 3, 2018.
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What is the legal solution to the abortion issue?
There is a framework for evaluating the constitutionality of norms: the
proportionality analysis.
This framework assesses the legitimacy of a criminal norm through the criteria
of adequacy, necessity, and proportionality.
In order for criminalization to comply with those criteria, it must be:
•

able to fulfill its purpose;

•

the most effective measure to protect the legal good in question;

•

capable of delivering more benefits than harm.

The criminalization of abortion does not pass the proportionality test.

ÌÌ CRIMINALIZATION OF ABORTION | PROPORTIONALITY TEST
Is it adequate?

X

NO

It is not capable of reducing the
number of abortions, that is, protecting
potential life.

Is it necessary?

X

NO

There are measures that are more
effective for reducing the number of
abortions without violating women's
rights.

Is it proportional?

X

NO

It disproportionately affects women's
fundamental rights, generating high
costs for women, such as maternal
mortality and the physical and mental
suffering from unsafe procedures. In
addition, criminalization increases
public health expenditures related
to complications from unsafe and
clandestine abortions.

"The criminal law is a recourse of
last resort. The State can only justify
its use if it proves that there is no
other effective means of protecting
potential life other than threatening
women with prison."
Presentation by Verónica Undurraga, representing Human
Rights Watch, at the public hearing before the Federal
Supreme Court, August 6, 2018.
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•

The Penal Code (1940) was drawn up when formal equality between
men and women had not yet been recognized

That recognition came only with the Federal Constitution of 1988. Many of the norms created
in the drafting of the Penal Code perpetuate gender inequality.
The criminalization of abortion is one such norm, which by the threat of prison or death,
condemns women to a social role that is not imposed on men: maternity.

The norm that criminalizes abortion
represents an institutionalization of
discrimination and gender violence. That
is, it is incompatible with the current
Brazilian Constitution.
Statement of the Public Defender of the Union, presented at the
public hearing before the Federal Supreme Court, August 6, 2018.
Charlene da Silva Borges represented the Public Defender of the
Union at the hearing.

"When one observes old laws in which one can identify gender roles
based on particular moral positions that are incompatible with the
principles of equality, autonomy, citizenship, dignity, and pluralism
that are recognized in our contemporary Constitutions, it is appropriate
to inquire about the true objectives of the criminalization of abortion."
Presentation by Verónica Undurraga, representing Human Rights Watch, at
the public hearing before the Federal Supreme Court, August 6, 2018.

"It is necessary to overturn the barriers
created by an archaic view that women
would always be associated with the figure
of a mother, with the role of procreation, as
a passive instrument in the reproduction of
human life."
Presentation by Ana Carla Harmatiuk Matos, representing the
Brazilian Institute of Civil Law, at the public hearing before the
Federal Supreme Court, August 6, 2018.
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•

Bioethics also recognizes the gradual protection of the various
stages of potential life and life already born

"Life must be protected in a way that is
differentiated by and appropriate to the
moment of the life cycle. Consequently, the
protection of the embryo in a laboratory should
be to a lesser degree than the protection of
the embryo in gestation and the care for
the embryo of up to 3 months should be less
intense than that for the life of the woman. "
Presentation by Heloísa Helena Gomes Barbosa, representing the
Institute of Biolaw and Bioethics - IBIOS, at the public hearing before
the Federal Supreme Court, August 3, 2018.

•

Brazilian constitutional history reveals an option for not including
the right to life from conception

In the 1988 constitutional process, there
was an attempt to include a timeframe for
the beginning of the protection for life. The
suggestion was denied. Article 5 refers to
people already born: Brazilians and foreigners
cannot have the right to life violated.
Statement of the Public Defender of the Union, presented
at the public hearing before the Federal Supreme Court,
August 6, 2018.

"There was an attempt to embed in the
Greater Law of the Republic the protection
of the human being from conception.
That is what the annals of the National
Constituent Assembly of 1986/1987 report."
The suggestion was assessed "as not
convincing enough to be integrated in the
normative body of the Constitution."
Federal Supreme Cour t . E xcerpt s from the Vote of
Rapporteur Justice Ayres Britto for ADI 3510, cited in the
syllabus of the decision.

FEDERAL SUPREME COURT
RECOGNITION
"The Great Federal Text does not
provide for the beginning of human
life or the precise moment in which it
begins. It does not make any and all
stages of human life an autonomous
legal entity, but only life that is
already characteristic of a concrete
person, because he was born [...]
And when it refers to "rights of the
human person" and even "individual
right s and guar antees” as an
unamendable clause, it is talking
about the rights and guarantees of
the individual-person."
Federal Supreme Court. Excerpts from the Vote
of Rapporteur Justice Ayres Britto for ADI 3510,
cited in the syllabus of the decision.
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•

Decriminalizing abortion is part of adopting more effective policies
to protect life

The criminalization of abortion is not an effective measure to protect potential life.

"It is often argued that decriminalizing
would mean to stop protecting life. But that's
not it. Even if there is life, decriminalization
means only that its protection will not imply
criminal protection, and that criminal
protection is not synonymous with legal
protection."
Presentation by Cristina Telles, representing the UERJ Clinic for
Fundamental Rights, at the public hearing before the Federal
Supreme Court, August 6, 2018.

ÌÌSO WHAT IS THE BEST SOLUTION TO PROTECT LIFE IN POTENTIAL?
Decriminalization of abortion + positive measures to protect
pregnancy and birth
ÌÌWhat would those measures be?
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•

understanding and addressing risk factors for unintended
pregnancies;

•

offering comprehensive sexual education;

•

promoting family planning policies;

•

promoting conditions for healthy pregnancies and births,
through support for motherhood, families, and children's rights.

•

It is possible to protect potential life without violating women's rights
The Constitutional Court of Portugal, maintaining the constitutionality of the law
that excludes the unlawfulness of abortion, explained that "it is incumbent on
the State to combat 'risk factors' [...] through education and the adoption of social
policies that favor responsible conception as well as the willingness to continue
the pregnancy. "
Constitutional Court of Portugal. Judgment nº 75/2010.

"The States that effectively protect potential life promote effective sexual
education about contraceptives, full access to sexual and reproductive
health, provide folic acid supplements to prevent fetal pathologies, prohibit
discrimination at work on the basis of pregnancy, and foster gender equality.
This formula was summed up by the German court in its abortion decisions:
to protect potential life is to work with women, not against them."
Presentation by Verónica Undurraga, representing Human Rights Watch, at the public hearing before the Federal
Supreme Court, August 3, 2018.

The Canadian experience shows that such
measures are effective. Decriminalization of
abortion was accompanied by improvements
in health policies and services. Among those
improvements was the expansion in the use
of contraceptives and sexual education. The
country’s abortion rates have been declining
since the 1990s.
Presentation by Rebecca Cook, representing the Latin American
Consortium Against Unsafe Abortion (CLACAI), at the public hearing
before the Federal Supreme Court, August 3, 2018.

In Romania, in 1990 (the year following the decriminalization of abortion), a family planning
policy was developed which included establishing a network of clinics and a policy for
training doctors to provide the service. This pushed the use of modern contraceptive
methods, which was less than 20% in 1993, to over 60%. Additionally, between 1990 and
2010, there was a 94% decrease in the number of abortions.
HORGA, Mihai et al. The remarkable story of Romanian women’s struggle to manage their fertility. Journal of Family Planning
and Reproductive Health Care, 2013.
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7. I am still not convinced...
Contraceptive failure rates (1 year of use)

• “Isn’t prevention the best way out?”
Yes, the best way out is always prevention.
But contraceptive methods fail: none are
100% effective, and if not even science can
guarantee that a method will not fail, it is not
fair to threaten women with prison or death
for something that may be out of their control.

Perfect use

Typical use

Diaphragm

up to 6%

up to 12%

Male
condom

up to 2%

up to 18%

Female
condom

up to 5%

up to 21%

TRUSSELL, James. Contraceptive failure in the
United States. Contraception, 2011.

ÌÌIt is necessary to consider the difference between the perfect use of a method and
its typical use:
“Typical usage is the rule, and reflects the
effectiveness of each method for the average couple
who does not always use it correctly or consistently.
Perfect use is what the package leaflets report, based
on the results of clinical studies in which each
individual is monitored by researchers. Few couples,
if any, are able to keep using the same method
without fail, especially over long periods of time."
Presentation by José Gomes Temporão, representing the National
Academy of Medicine, at the public hearing before the Federal Supreme
Court, August 3, 2018.

ÌÌWhy would a woman err in the use of a method?
“Because she forgets the medication, because she suffers violence, because she takes
care of other children and has little time for herself, because she lives far from her job
and spends many hours a day using precarious public transportation, which makes her
routine strenuous, because her community health facility does not have available the
method most appropriate to her needs.”
Presentation by José Gomes Temporão, representing the National Academy of Medicine, at the public hearing before the
Federal Supreme Court, August 3, 2018.

Ideally, abortions would be rare, but offered in a safe form when they are needed for
whatever reason.
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•

“But if science says that life starts from conception, there is nothing
to discuss …”

ÌÌIn fact, there is no scientific consensus
on when human life begins.
Embryologists may say that it is from
t he implant at ion of t he embr yo;
neuroscientists, when brain activity
starts.
Since at least 1981, the United States
National Academy of Sciences (NAS) has
recognized that science is not capable of
answering the question of when human
life begins.
JOHNSEN, Dawn. The Creation of Fetal Rights: Conflicts
with Women’s Constitutional Rights to Liberty, Privacy,
and Equal Protection. Yale Law Journal, 1986.

ÌÌWhat does science know about life?
Science can only explain what life is at the
cellular level. A cell is alive when it has the
ability to create copies of itself and divide
itself into two.
Scientific evidence shows that most embryos
do not have the capacity to become human
beings either because there is a high rate of
embryos that are not implanted or because
many pregnancies fail af ter implantation.
Therefore, "it is possible to say that in this
process what begins is the potentiality of
something, not something in and of itself."
Present ation of Helena Nader, representing the
Brazilian Society for the Progress of Science, at the
public hearing before the Federal Supreme Cour t ,
August 3, 2018.

"Higher organisms are nothing more than
communities of cells which originated
with the growth and division of a single
founding cell. We can develop from a single
fertilized egg, just as any other organism
can originate from a single founding cell."
Presentation of Helena Nader, representing the Brazilian Society
for the Progress of Science, at the public hearing before the
Federal Supreme Court, August 3, 2018.

Science not only fails to provide an answer for when life
begins but is also unable to resolve a debate about rights.
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ÌÌBy decriminalizing abortion, Brazil would be complying with its international obligations
Brazil participated in the elaboration of and ratified normative and principled documents
that consolidate the sexual and reproductive rights of women as fundamental human
rights, which are not incompatible with the protection of the right to life.
Abortion is a fundamental part of the exercise of those rights.

ÌÌConvention on the Elimination of
All Forms of Discrimination against
Women (1979):
Recognizes the sexual and reproductive
rights of women. The Committee that
monitors the implementation of the
Convention issued a recommendation
in 2014 that Member States amend their
laws that restrict access to abortion.
Statement of the Committee on the Elimination
of Discrimination against Women on Sexual and
Reproductive Health and Rights: Beyond 2014
ICPD review, 2014.

ÌÌCairo Conference (1994):
Establishes that states should promote
the sexual and reproductive rights of
women and ensure that they control
their own fertility.
United Nations Organization. Report of the International Conference on Population and Development - Cairo Platform. Cairo, 1994.

ÌÌBeijing Declaration and Platform
for Action (1995):
Recognizes that violation of women's
sexual and reproductive rights may limit
their opportunities and the exercise of
their other rights.
United Nations Organization. Declaration and
Platform for Action of the Fourth World Conference on Women. Beijing, 1995.

ÌÌConvention on the Rights of
Persons with Disabilities (2006):
Specifically recognizes the sexual and
reproductive rights of women with
disabilities. Affirms that those rights
include the possibility of practicing
family planning and deciding on the
number and spacing of children.
BRAZIL. Decree nº 6.949 / 09.

The Commission and the Inter-American Court of Human Rights recognize the
right to abortion as compatible with the American Convention on Human Rights
Brazil recognizes the Inter-American Court of Human Rights as competent to interpret the
American Convention on Human Rights (Pact of San Jose, Costa Rica).
BRAZIL. Decree No. 4.463 / 02.
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Article 62 of the Convention states that it is the Inter-American Court of Human
Rights that has the competence to interpret the Convention, provided that the States
recognize that competence.
BRAZIL. Decree No. 4.463 / 02.

ÌÌWhat the Inter-American Court of Human Rights has already understood about
decriminalization of abortion?
The Pact of San Jose says:
Article 4.1. Every person has the right to have his life respected. This right shall
be protected by law and, in general, from the moment of conception. No one
shall be arbitrarily deprived of his life.

The Court held that the clause "in general" allows for a balancing between conflicting
rights and interests and that the embryo should receive gradual protection, not
equated with the protection guaranteed to a person, so that the rights of women are
not disproportionately injured.
Inter-American Court of Human Rights. Judgment of November 28, 2012. / Presentation by José Henrique Rodrigues Torres,
representative of the Reproductive Health Research Center of Campinas, at the public hearing before the Federal Supreme
Court, August 3, 2018.

“This is precisely why the Inter-American
Commission on Human Rights, recognizing
the need for a judicial determination about
the fundamental rights of women and
the interests in relation to the protection
of a potential life, affirmed that the
decriminalization of abortion does not
violate the right to life, even as it is protected
generally from conception by the American
Convention, pursuant to Article 4.”
Presentation by José Henrique Rodrigues Torres, representative of
the Reproductive Health Research Center of Campinas, at the public
hearing before the Federal Supreme Court, August 3, 2018.
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This understanding had already been consolidated in Resolution No. 23/81 of the InterAmerican Commission on Human Rights: according to the Resolution, the clause "in general"
was inserted to accommodate the legislation of the signatory countries that already foresaw
a hypotheses of legal abortion.
Organization of American States. Inter-American Commission on Human Rights. Resolution nº 23/81.

"In the decision of the case ‘Baby Boy Vs. The
United States’ (1981), the Court had already
made clear its position on the possibility of
abortion becoming one of the exceptions
allowed by the use of the expression in
general, contained in article 4.1, when
rejecting the request to condemn the state's
legalization of abortion in Massachusetts.
At the time, the Court based its decision
precisely on the fact that the wording
of the treaty provides for the phrase "in
general", which makes the text substantially
different from the shorter version presented
by the petitioners, who considered that
"every person has the right to have his life
respected from the moment of conception.”
Presentation by Camila Silva Nicácio, representing the Human
Rights Clinic at the Federal University of Minas Gerais, at the
public hearing before the Federal Supreme Court, August 6, 2018.

.

ÌÌMoreover…

Invoking provisions of the Inter-American
Convention in order to not comply with
international obligations to respect
women's fundamental rights would violate
the principle of good faith.
Presentation by Sebastián Rodríguez Alarcón, representing the
Center for Reproductive Rights, at the public hearing before the
Federal Supreme Court, August 3, 2018.
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“But wouldn’t the authorization of abortion imply discrimination and eugenics?”
No. Individual reproductive decisions are not capable of promoting eugenic
policies.
To say otherwise would be to hold women and girls accountable for the State’s neglect
in promoting the rights of persons with disabilities.

Women who abort when there are genetic markers for disability
may fear abandonment by the State, communities, or families. And
rightly so: the current scenario is still one of neglect in relation to
the rights of people with disabilities.
The mothers of children with serious rare diseases in Brazil, besides
being abandoned by the State, are often abandoned by their
companions. In 2012, it was estimated that 78% of those women
were abandoned before their children were five years old. As a result,
they became the sole caretakers of the child and responsible for
the financial maintenance of the home.
DIAS, Adriana. Actions for rare diseases in Brazil: Challenges to public health, imperative in
human rights, 2012.

Women with disabilities face even more difficulties than other women to access
sexual and reproductive rights.
Why? Because society has a misguided and discriminatory view that people with disabilities
do not have needs relating to the exercise of sexuality.

What are the consequences of this discriminatory view for women with
disabilities?
Structural and attitudinal barriers to access sexual and reproductive health:
•

health facilities and equipment, in general, are incompatible with the specific needs of
women with disabilities. This makes health care difficult;

•

they face even greater difficulties to talk to professionals and receive reliable information
about contraceptives;

•

not having reliable information is even more dangerous to them: the contraceptive pill,
for example, exacerbates the risk of blood clotting to which the women in wheelchairs
are already subject - just to mention one of the particularities to which these women are
subject.
Royal College of Obstetricians and Gynecologists. Reproductive Rights: What Do They Mean for Disabled Women?, 2017. /
GESSER, Marivete et al. Psychology, Sexuality and Disability: New Perspectives on Human Rights. Psicol. cienc. prof., 2014.

The risk of sexual violence is greater for a
girl with a disability than for a girl without
a disability.
BARROS, Ana Cláudia et al. Family violence and children and
adolescents with disabilities. Cad. Saúde Pública, 2016.

All this makes abortion a fundamental
demand for women with disabilities so that
they can decide if they have the conditions
and the necessary support to take on
maternity.
Presentation by Adriana Dias, representing the Baresi Institute,
at the public hearing before the Federal Supreme Court, August
3, 2018.

The situation of greater vulnerability for women with
disabilities in access to sexual and reproductive health
makes the decriminalization of abortion even more urgent.
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• "But Brazil is a country with a Christian majority and Christianity rejects
abortion"
It is important to remember: the Brazilian
State is secular
A religious dictum, although it may be a
consensus among religions, cannot govern
the laws of the State.
ÌÌDoes this mean that the State should ignore
religions?
No, religions must be heard. However,
legislative, judicial, and public policy
decisions must be formulated in light of the
law and the principles of justice.
This is what Justice Marco Aurelio said in
ADPF 54: Religious arguments must be
presented "in terms for which adherence is
independent of this or that belief."

Moreover, the decriminalization of
abortion and the religious tradition
are not incompatible:
There are those who argue that
t he cons t r uc t ions made abou t
Christianity to condemn abortion are
decontextualizations of the biblical
text: there are biblical-theologicalpas toral argument s that do not
condemn abortion.
This is what has been verified with
hermeneutical re-readings of the bible
from a gender perspective, which have
been carried out by theologians since
the beginning of the twentieth century.

Within religions, there is dissent about how to deal with abortion
ÌÌAbortion was not always seen as a sin:

"It is worth remembering that it was
only in the second half of the nineteenth
century, in 1861, that abortion was
declared a sin, without ever having
become the object of dogma. But the
internal debates continued."
Presentation by Maria José Rosado, representing Catholics
for Choice, at the public hearing before the Federal
Supreme Court, August 6, 2018.
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ÌÌNor is there consensus within religions about the beginning of life:
The Hebrew tradition, for example, understands that absolute life only happens at birth.

"God places life and death before us,
but He tells us that we must choose
life. The question is: what does it mean
to choose life? What life? Whose life?
What aspect of life? Mental health is
also life. ”
Presentation by Michel Schlesinger, representing the
Israeli Confederation of Brazil, at the public hearing before
the Federal Supreme Court, August 6, 2018.

"Priestly ordination does not give us
the power to judge. Our mission is
essentially to serve and to love, as
Christ Himself did. His example of
steadfast and courageous defense of
women was worthy of being recorded.
I remember the case of the adulterous
woman who was condemned to death
by stoning and, after defending her,
and ridding her of the stoners, Jesus
said to her: ‘Woman, I do not condemn
you either’ (John 8 11).”
Presentation of the pastor Lusmarina Campos Garcia,
representing the Institute of Religion Studies (ISER), at
the public hearing before the Federal Supreme Court,
August 6, 2018.

ÌÌThat was the position in which Pope Francis put himself when he extended to priests
the possibility of offering pardon to women who had aborted.

Pope Francis authorizes Catholic Church to pardon women who have aborted
Francis had already temporarily granted grace during the Jubilee of Mercy

"I think, especially, of all the women who have had
an abortion. I understand the circumstances that
lead to that decision."
Pope Francis

ÌÌ The role of religion should be to welcome, to understand, and to offer compassion to women.

"[We, the religious] have an opportunity to be relevant at such
a critical time in the life of a woman and her surroundings. We
will only do it if our position is welcoming.”
Presentation by Michel Schlesinger, representing the Israeli Confederation of Brazil,
at the public hearing before the Federal Supreme Court, August 6, 2018.

"It is no surprise that the Church has changed. Historically, it has
always changed when it realized that societies were changing. It
was so in relation to slavery and so it was in relation to human
rights. Recently, there has been another change: the condemnation
of the death penalty, which for so long was approved by the Church.
Why could it not also reconsider its position on abortion? "
Presentation of Maria José Rosado, representing Catholics for Choice, at the
public hearing before the Federal Supreme Court, August 6, 2018.
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•

The decision to have an abortion can be a responsible decision for
the care and well-being of families. It is up to the State to protect
and prevent, not to condemn women to prison or to death.

"I have a temporary employment contract with the Brazilian Institute
of Geography and Statistics, and when it terminates, there is no
possibility of renewal. [...] We will be three people with needs, not
being able to pay my rent, not having money to buy food, and with
all that difficulty, to still have a baby on the way.
"I'm in my fifth semester of Law School, for which I have a full
scholarship from the federal government and it's my family's
passport to a better life. To continue with this pregnancy also means
to put the conclusion of that dream on pause for an indeterminate
period or time."
"I'm not an irresponsible woman, I was switching from one
contraceptive method to another. Since I do not have medical
insurance, I have to do every procedure through SUS (the public
health system), where any and all procedures are time-consuming.
I do not want to be arrested, much less die. It does not seem
fair to me.”
Rebeca Mendes, student and mother of two boys, Felipe, age 6, and Thomas, age 9.
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"[Pedro was] so small that he fit in my hand. He spent 6 months
in the ICU with multiple complications while trying to gain weight.
[...] At 1 year and 2 months, there was the diagnosis of a complex
neurological syndrome associated with renal failure. [...] Pedro
survives because he is well cared for, he survives because he is
loved, he survives because we could care for him fully when Marisa
became pregnant again. He still weighed little more than 2 kilos
of sugar. We wanted more children. There was a lot of difficulty
involved in his daily care. But we never gave up on the dream of
having a big family, it just could not be at that time. "
"We needed the abortion not because we were irresponsible or
petty, but because we erred in using the methods or maybe it was
because the methods failed, and we wanted to be good parents
to our eternal son."
"To speak about autonomy is to recognize that my role next to
Marisa was to take care of Pedrinho, her, and our other children.
My role was to respect the best decision for her."
Presentation by Sérgio Rego, representing the Brazilian Society of Bioethics, at the
public hearing before the Federal Supreme Court, August 3, 2018. Sérgio is Marisa’s
husband and Pedro's father.
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